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Delaware Supreme Court affirmed the judgment.19  In December 2015, 
RBC paid approximately $98 million to satisfy the judgment in full.20 

The partial settlements in, and the ultimate outcome of, the 
Rural/Metro litigation in the Court of Chancery call into question the 
major premise of disclosure settlements—that a global release of claims 
in exchange for supplemental disclosures is justified, supposedly because 
it safely can be assumed that the released damages claims challenging 
the transaction under Revlon and its progeny (i.e., claims that a board of 
directors failed to act reasonably or in good faith during a sale process to 
obtain the highest price reasonably available)21 have been investigated 
and analyzed and have been found to be weak.  In Rural/Metro, original 
class counsel spent less than $15,000 and recommended the release of 
damages claims in exchange for supplemental disclosures.22  
Replacement class counsel spent over $1,683,00023 investigating the 
same facts, obtained findings of liability, and recovered over $109 
million. 

As discussed in Part II of this Article, the Rural/Metro litigation 
prompted a decisive break with an era of routine approval of disclosure 
settlements.  I believe the progress of the Rural/Metro litigation helps 
explain the sua sponte rejection of two disclosure settlements by Vice 
Chancellor Laster in 2014,24 his subsequent call in Aeroflex and Aruba 
Networks for the end of the routine approval of disclosure settlements, as 
well as his rejection earlier this year of a partial disclosure settlement in 
Haverhill Retirement System v. Kerley,25 a case involving key actors 
from Rural/Metro. 
����������������������������������������������������������������������������������������������������������������������������������������

19RBC Capital Mkts., 129 A.3d at 879. 
20Order Regarding Distribution of Funds, In re Rural/Metro Corp. S'holders Litig., 

Consol. C.A. No. 6350-VCL (Del. Ch. Jan. 12, 2016). 
21See Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 242 (Del. 2009) (discussing 

"Revlon duties" and citing Revlon v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, 182 
(Del. 1986)).  For convenience, I refer generally to damages claims as "Revlon claims," 
without regard for other standards of review or precedents that may be applicable when a 
corporation is sold for cash. 

22Affidavit of Juan E. Monteverde, Exhibit 7 to Transmittal Affidavit of James P. 
McEvilly, III, In re Rural Metro Corp. S'holders Litig., Cons. C.A. No. 6350-CS (Del. Ch. 
Dec. 23, 2011). 

23This sum is compiled from the following affidavits filed in Rural/Metro: Randall J. 
Baron Aff. (Oct. 16, 2013) ($672,498.97); Joel Friedlander Aff. (Oct. 16, 2013) ($623,712.90); 
Randall J. Baron Aff. (Oct. 29, 2014) ($206,020.21); Joel Friedlander Aff. (Oct. 29, 2014) 
($180,849.82). 

24Transcript, In re Theragenics Corp. S'holders Litig., 2014 WL 2587094 (Del. Ch. 
May 5, 2014) [hereinafter Theragenics Transcript]; Transcript, Rubin v. Obagi Med. Prods., 
Inc., C.A. No. 8433-VCL (Del. Ch. Apr. 30, 2014) [hereinafter Obagi Transcript] . 

25Transcript, Haverhill Retirement Sys. v. Kerley, C.A. No. 11149-VCL (Del. Ch. Feb. 
9, 2016) [hereinafter Providence Service Transcript]. 
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dicta that "probably many" Revlon cases that "should be litigated" are 
instead being resolved prematurely and inadequately by means of 
disclosure settlements.148  That observation is consistent with Vice 
Chancellor Laster's findings of liability and damages in Rural/Metro as 
well as his rejection of the disclosure settlement in Theragenics.  

In Aruba Networks, Vice Chancellor Laster again rejected a 
disclosure settlement sua sponte.149  He identified a potential Revlon 
claim for damages, and found that the plaintiffs were inadequate 
representatives, thereby disqualifying them from litigating the case.150  
Strong dicta in Aruba Networks best illustrates how Rural/Metro has 
apparently influenced the Vice Chancellor's current thinking that 
disclosure settlements pose a systemic problem.  No longer is it a "very 
close call" whether to approve a disclosure settlement in the face of 
litigable Revlon claims.151 

Vice Chancellor Laster began his transcript ruling in Aruba 
Networks by observing that the case was not meritorious when filed, 
because there was nothing about the transaction as described in the proxy 
statement that "suggests a lack of reasonableness."152  He then observed 
that in discovery, plaintiffs were provided with direct evidence that the 
proxy statement was "materially inaccurate and misleading as to the 
timing" of discussions between the company's top executives and the 
bidder about their post-closing compensation.153  This disclosure 
violation could have supported an injunction and was "potentially a post-
closing damages situation," due to the importance of the executives to 
the value of the company.154  An alternative potential form of monetary 
recovery was to recoup the compensation of the second banker, because 
the bidder had insisted on its retention.155 

Plaintiffs' counsel had not evaluated a potential monetary 
recovery.  Vice Chancellor Laster characterized plaintiffs' counsel's 
conduct as a "harvesting-of-a-fee opportunity," as there was no "basis to 
file in the first place" and when something fell into plaintiffs' counsel's 
lap in discovery, "it was just dealt with through the disclosure and the 
fee."156  Plaintiff's discovery record "was really weak," as the deposition 

����������������������������������������������������������������������������������������������������������������������������������������
148Id. at 65. 
149Aruba Networks Transcript at 58-75. 
150Id. at 73-74. 
151Rural/Metro Settlement Hearing I at 134. 
152Aruba Networks Transcript at 59. 
153Id. at 60. 
154Id. at 61. 
155Id. at 62. 
156Aruba Networks Transcript at 73; see also id. at 63. 
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questioning gave the Court little "comfort" about the factual 
investigation.157  Plaintiffs' settlement presentation raised "red flags," 
such as plaintiffs' failure to provide the Court with the proxy statement 
and their filing of a "canned brief" with a "complete absence of deal-
related facts" in the Statement of Facts.158 

Vice Chancellor Laster spoke broadly about the "systemic 
problem" of exchange global releases for supplemental disclosures, given 
the "sue-on-every-deal phenomenon" and the "cases-as-inventory 
phenomenon."159  The Court questioned plaintiffs' disparagement of the 
value of any released claims, saying:  "I have been told a lot of glowing 
things in the context of settlements that are less than reliable."160  The 
Court attributed this conduct to the following dynamic:  "when people 
have a path to getting paid, behavior starts to reflect how one gets 
paid."161   

Vice Chancellor Laster dismissed any suggestion that the litigants 
had any "reliance interest" in past practice of the Court, because "I've 
been giving these [disclosure settlements] a hard look for a while 
now."162  Vice Chancellor Laster observed that litigants had been 
responding to his hard-look approach by voluntarily dismissing their 
cases immediately upon judicial assignment or by settling them in other 
jurisdictions.163  Vice Chancellor stated that this response was "perfectly 
fine with me," because "I would prefer to devote judicial resources to 
real litigation, not pseudo-litigation."164 

The Court dismissed the case on the grounds of inadequacy of 
representation by the plaintiffs, which barred the named plaintiffs from 
going forward with the claims.165  The Court also refused to award any 
fee for the supplemental disclosures.166  For future reference in similar 
cases, Vice Chancellor Laster suggested the alternative of a "disclosure-
only release," which would not foreclose a future plaintiff from suing for 
damages based on the supplemental disclosures and a claimed diversion 
of merger proceeds.167 

In Providence Service, a transcript ruling issued soon after 
Chancellor Bouchard's opinion in Trulia, Vice Chancellor Laster closed 
����������������������������������������������������������������������������������������������������������������������������������������

157Id. at 63-64; see also id. at 71. 
158Id. at 64. 
159Id. at 65. 
160Aruba Networks Transcript at 69. 
161Id. at 69. 
162Id. 
163Id. at 72. 
164Aruba Networks Transcript at 72. 
165Id. at 74. 
166Id. at 74-75. 
167Id. at 71. 
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the door he had opened in Obagi and Aruba Networks about the 
alternative of a "disclosure-only release."  Providence Service involved a 
challenge to a financing arranged by three of the key individuals from 
Rural/Metro: hedge fund manager Chris Shackelton, whose hedge fund 
provided the financing to Providence Service Corporation ("Providence") 
while he served as Chairman of the Board of Providence; Tony Munoz of 
RBC; and Barry Brooks of Paul Hastings, who simultaneously served as 
outside counsel to Providence and as counsel to Shackelton's hedge 
fund.168  The stockholder plaintiff obtained supplemental disclosures 
about the conflicts of interest and the background of the transaction, and 
then entered into a partial settlement in which plaintiff agreed to release 
duty of disclosure claims and claims that the stockholder vote was 
inequitably coerced, and defendants agreed not to oppose an interim 
attorney's fee of $1.275 million. 

Vice Chancellor Laster observed that the initial disclosures "were 
painfully inadequate" and that the supplemental disclosures contained 
"truly striking information about conflicts at the director level, at the 
significant stockholder level, at the management level, at the legal 
counsel level, at the investment banker level," such that it was "truly 
amazing how the information that was put out so dramatically changed 
the total mix of information."169  Given the "numerous questions" raised 
by the supplemental disclosures, the continuing nature of the litigation, 
and the fact that the disclosures enabled a revised transaction to unfold, 
the Vice Chancellor Laster considered it "ill-advised at this point to try to 
. . . surgically excise a small portion of the claims as part of the 
settlement. . . .  [W]hat this settlement would ask me to do is artificially 
black out that aspect of it and close my mind to that aspect of it when 
evaluating other claims."170  Put differently, the proposed partial release 
could impede the plaintiff in establishing liability and thereby reward 
defendants for the deficiencies of their original disclosures.   

The Vice Chancellor suggested that the plaintiff make a 
"mootness-based fee application," and told defendants that he would not 
hold them to the $1.275 million they had agreed not to oppose in the 
context of a partial settlement.171  A mootness-based fee application 
would allow for arms-length bargaining over a proposed interim fee 

����������������������������������������������������������������������������������������������������������������������������������������
168See Plaintiff's Opening Brief in Support of Motion for Preliminary Injunction, 

Haverhill Retirement Sys. v. Kerley, C.A. No. 11149-VCL (Del. Ch. Aug. 20, 2015) (public 
redacted version). 

169Providence Service Transcript at 27-28. 
170Id. at 30-31. 
171Id. at 33. 
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award, unencumbered by negotiation over a partial release.  This 
procedure is itself an innovation from the disclosure settlement phase in 
Rural/Metro, when Vice Chancellor Laster approved a fee award of 
$475,000 even though that number had been negotiated in conjunction 
with an inadequate disclosure settlement that granted defendants a global 
release.   

 
III.  WHAT RURAL/METRO TEACHES ABOUT DISCLOSURE SETTLEMENTS 

 
Whether or not Vice Chancellor Laster's oversight of the 

Rural/Metro litigation influenced his subsequent transcript rulings 
rejecting disclosure settlements, Rural/Metro highlights how disclosure 
settlements are systemically problematic.  Damages claims that were on 
the verge of being released by original class counsel in exchange for 
supplemental disclosures and a $475,000 legal fee were litigated by new 
class counsel, who obtained partial settlements worth $11.6 million on 
the eve of trial plus an affirmed post-trial judgment of more than $97 
million.172   

Important questions are raised by the fact that dramatically 
increased value could be obtained for class members by new counsel 
litigating the same claims by means of a post-closing, damages-focused 
litigation strategy.  What confidence can the Court of Chancery (or any 
trial court) have that disclosure settlement practice is an effective means 
for screening the merits of released Revlon claims?  Would it be 
preferable to dispense with disclosure settlements and rely instead on the 
procedures of adversarial litigation for the screening of cases that are not 
voluntarily dismissed?   

This Part discusses how Rural/Metro exposed systemic problems 
posed by judicial policies favoring the release of Revlon claims in 
exchange for supplemental disclosures.  It examines the issue in light of 
the practices of plaintiffs' counsel, transactional counsel, and defense 
counsel.  It also discusses how disclosure settlements pose problems for 
judicial administration and the development of the law. 

 
A.  The Two-Tier Plaintiff Bar 

 
Rural/Metro illustrates a phenomenon of industry structure in the 

stockholder-plaintiff bar.  One tier of law firms pursued disclosure 
settlements as a business model.  Another tier of law firms never 
presented disclosure settlements to the Court of Chancery, and instead 
����������������������������������������������������������������������������������������������������������������������������������������

172See In re Rural/Metro Corp. S'holders Litig., 102 A.3d 205, 263 (Del. Ch. 2014), 
aff'd sub nom. RBC Capital Mkts., LLC v. Jervis, 129 A.3d 816 (Del. 2015). 
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brought Revlon cases with the objective of seeking a significant 
monetary recovery and/or significant non-monetary relief.  The latter 
firms account for a disproportionate share of the significant monetary 
recoveries from Revlon claims.173 

The data for this phenomenon can be compiled in any number of 
ways.  Whenever F&G applies to be appointed lead counsel, we submit a 
list of cases in which we have obtained recoveries of $10 million or 
more.  Whenever F&G and Robbins Geller move to be appointed co-lead 
counsel, we supply a chart identifying the largest post-merger common 
fund recoveries obtained in recent years, and identifying those actions in 
which we and any additional co-moving counsel served as lead or co-
lead counsel.  A recent iteration of this chart submitted to the Court of 
Chancery in July 2015,174 shows that F&G, Robbins Geller, Grant & 
Eisenhofer P.A. ("G&E"), and Bernstein Litowitz Berger & Grossman 
LLP ("BLBG") were lead or co-lead counsel in twelve of the fifteen 
cases with the largest post-merger common fund recoveries obtained on 
behalf of target corporation stockholders:175   

 

����������������������������������������������������������������������������������������������������������������������������������������
173See infra Figure 1. 
174Brief in Support of Motion for Consolidation and Appointment as Lead Plaintiff at 

20, N. Cal. Pipe Trades Pension Plan v. Scaminace, C.A. No. 11216-VCN (Del. Ch. July 7, 
2015). 

175For each case referenced in the chart, listed below is the name of the target 
corporation, the year of the transaction announcement, and the latest firm names of lead 
counsel: 

Dollar General Corporation (2007): BLBG; Robbins Geller 
Chaparral Resources, Inc. (2006): F&G; Robbins Geller 
CNX Gas Corporation (2010): Rigrodsky & Long, P.A. 
Intermix Media, Inc. (2005): Robbins Geller 
TeleCorp PCS, Inc. (2001): F&G 
Delphi Financial Group (2011): BLBG; G&E; Robbins Geller 
TD Banknorth, Inc. (2007): Robbins Geller; Prickett, Jones & EIliott, P.A. 
Tele-Communications, Inc. (1998): Abbey Spanier, LLP 
Best Lock Corporation (1997):Young Conaway Stargatt & Taylor, LLP; 
Taylor & McNew LLP 
Affiliated Computer Services, Inc. (2009): BLBG; G&E; Robbins Geller 
Jefferies Group, Inc. (2012): BLBG; G&E; Faruqi; Saxena White, P.A. 
Del Monte Foods Company (2010): G&E; Robbins Geller 
Rural/Metro Corporation (2011): F&G; Robbins Geller 
El Paso Corporation (2011): BLBG; G&E; Labaton Sucharow LLP 
Kinder Morgan, Inc. (2006): Robbins Geller; Chimicles & Tikellis LLP 

The chart does not include the more recent Stipulation and Agreement of Settlement in In re 
Dole Food Co., Inc. Shareholder Litigation, Cons. C.A.. No. 8703-VCL (Del. Ch. Dec. 7, 
2015), in which Robbins Geller, G&E and Kessler Topaz Meltzer & Check, LLP ("KTMC") 
settled post-trial for approximately over $115 million. 
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Obtaining a disclosure settlement rather than disclosure injunction 
provides no such guidance.  Pre-Trulia, the Court of Chancery did not 
necessarily rule that a supplemental disclosure was material.  Instead, the 
Court's principal task was to evaluate the helpfulness of the supplemental 
disclosure for purposes of rendering a fee award. The fee awards 
accumulate, and the disclosure issues recur, without authoritative 
resolution.   

In one of the last pre-Trulia Delaware transcript rulings approving 
a disclosure settlement, Vice Chancellor Glasscock stated that "the 
disclosure of the unlevered cash flows on which the [financial] advisor 
relied has value to the stockholders."221  The Vice Chancellor noted:  "I 
don't know why those disclosures weren't made here, because . . . our 
Court and the Supreme Court -- has expressed from the bench and in 
writing that those type of disclosures are generally significant -- there's 
the weasel word . . . -- to stockholders."222  If there exists a rule of law 
that unlevered cash flows are material and must be disclosed, then the 
initial non-disclosure of such information should not be rewarded by a 
global release upon the issuance of a supplemental disclosure.  If the 
information is not material, why does its supplemental disclosure warrant 
a $425,000 fee award?  Disclosure settlement practice perpetuated the 
legal limbo on an easily adjudicated issue and allowed for the 
perpetuation of disclosure settlements.  

Only in the aftermath of Rural/Metro has there been self-conscious 
ferment about the contours of disclosure settlement law.  In the absence 
of adversarial litigation or appellate review over disclosure settlements, 
basic unanswered questions have been asked, such as whether every fee 
award based on a supplemental disclosure must be predicated on a 
finding of materiality, whether the public policy favoring settlement 
applies to a global release of claims in exchange for supplemental 
disclosures, and the proper relationship between the scope of a release 
and the supplemental disclosures that serve as settlement consideration.  
Until Trulia, virtually no published or written opinions addressed these 
topics.223   

Even in the absence of rulings on the merits, each application for 
approval of a disclosure settlement continues to impose a significant 
burden on the Court of Chancery.  The Court is spared issuing opinions 

����������������������������������������������������������������������������������������������������������������������������������������
221Transcript at 55-56, In re Silicon Image, Inc. S'holder Litig., C.A. No. 10601-VCG 

(Del. Ch. Dec. 9, 2015). 
222Id. at 56. 
223But see In re Sauer-Danfoss Inc. S'holders Litig., 65 A.3d 1116, 1128 (Del. Ch. 

2011) (finding that fee award had to be predicated on sole supplemental disclosure that "was 
material").   
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on motions for preliminary injunctions or motions to dismiss, but the 
work needed to approve a disclosure settlement is arguably greater.  The 
Court is being asked to evaluate the overall merits of a case and the 
appropriateness of a release, without the benefit of adversarial briefing.  
Indeed, key issues may not be briefed at all, and key questions may not 
have been asked at depositions.  Vice Chancellor Laster's transcript 
ruling in Aruba Networks, for example, illustrates how a proper 
investigation by the Court requires an independent reading of the proxy 
statement and reading of the deposition transcripts.   To the extent the 
Court approves a settlement without undertaking a hard look at the 
merits of each claim being released, the burden on the Court is 
transformed into a question about the integrity of the legal system. 

 
IV.  CONCLUSION 

 
There are system-wide negative effects from the longstanding 

grant of releases to defendants and continued subsidization of a plaintiff 
disclosure settlement bar that sued on every significant M&A transaction 
and collected significant fees without trying to establish a Revlon 
violation.  The disjunction between the pre- and post-disclosure 
settlement phases of the Rural/Metro litigation illustrates those negative 
effects.   

Some of these negative effects are outlined in a handful of post-
Rural/Metro rulings rejecting disclosure settlements sua sponte, 
including the rejection of a recent partial disclosure settlement involving 
key dealmakers from Rural/Metro.  In Trulia, Chancellor Bouchard 
discussed a draft of this Article and expressly noted that the Rural/Metro 
litigation was a "particularly vivid example" of how potentially valuable 
claims may be released without adequate investigation in a disclosure 
settlement.224  Going forward, the Court of Chancery should closely 
analyze whether it is appropriate to grant a release of any scope in 
exchange for supplemental disclosures. 

����������������������������������������������������������������������������������������������������������������������������������������
224In re Trulia, Inc. S'holder Litig., 129 A.3d 884, 895 (Del. Ch. 2016). 


